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ISSUES PRESENTED FOR REVIEW 

I. Whether the District Court erred in entering sum- 
mary judgment for ail défendants on the ground 
that there was “ample evidence” regarding the ap¬ 
plicable comprehensive plan in the administrative 
record when Secretary of Housing and Urban De¬ 
velopment George Romney approved the conver¬ 
sion-substitution of the subject open-space land in 
Norwalk, Connecticut? 

II. Whether, therefore, the District Court erred in 
failing to enter summary judgment in favor of the 
plaintiffs on the ground that there was no question 
of material fact that the decision maker, Secretary 
Romney, did not hâve and could not hâve any 
knowledge of the applicable comprehensive plan 
from the administrative record? 

III. Whether the District Court erred in failing to com- 
pel the requested déposition of former Secretary 
Romney and in entering summary judgment for ail 
défendants, when only the présent Secretary of 
Housing and Urban Development had moved for 
such? 
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STATEMENT OF THE CASE 


Prelimiiutry Staiement 


This is the second appeal taken to this Court by the 
plaintiffs from the entry of summary judgments in favor 
of the défendants by the District Court for the District of 
Connecticut (Blumenfeld. C.J.). The présent appeal is 
taken from the March 26,1974 order (Document No. 73, 
Index to Record on Appeal, hereinafter Doc. 73) of the 
District Court (Blumenfeld, C.J.) granting a renewed 
Motion for Summary Judgment of the Secretary of Hous- 
ing and Urban Development (HUD) James T. Lynn and 
the Judgment of April 3, 1974 (Doc. 74) entering judg¬ 
ment in favor of ail défendants, i.e., Secretary Lynn, for¬ 
mer Secretary of Housing and Urban Development 
George Romney and the City of Norwalk. 

In conjonction with the appeal from the entering of the 
summary judgment, it is relevant and, respectfully su - 
mitted, required for this Court to review the failure of 
the District Court to rule on the plaintiffs’ Motion for 
Summary Judgment, Motion for Order CompelUng At- 
tendance at Déposition and Motion for Default and Mo¬ 
tion to Stay (Doc. 70, 71 and 72 respectively), as well as 
the fédéral defendant’s Motion for Protective Order 
(Doc. 69). 


The District Court previously entered summary judg¬ 
ments in favor of the défendants on May 3, 19^ (^Doc. 
44). Schicke v. United Sûtes, 346 F. Supp. 417 (D. Conn. 

1972) . On the previous appeal of the plaintiffs, this Court 
reversed and remanded the case to the District Court for 
further proceedings consistent with its opinion, which 
narrowed the issues raised in the first appeal to one is¬ 
sue. Schicke v. Romney, 474 F.2d 309, 319 (2nd Cir. 

1973) . 
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Factual Backgrouiid 

This is now a class action by 48 plaintiffs to déclare in- 
valid and illégal the conversion, to a State community 
college campus, of 43 acres of park land, acquired and 
dedicated by the City of Norwalk as open space land, un- 
der the Open-Space Land Program of the Housing Act of 
1961, as amended, 42 U.S.C. 1500-1500e (1964 ed., Supp. 
V). This action also seeks to enjoin the Secretary of 
Housing and Urban Development from approving the 
pending application of the City of Norwalk to convert 14 
additional acres for the college site and to enjoin the City 
from conveying any portion of the open space land to the 
State of Connecticut for the college campus. 

The open space land in question is a portion of a 196- 
acre parcel, commonly called the Gallaher Estate, ac¬ 
quired by the City of Norwalk in November 1965 for pwk 
purposes at a cost of $1.5 milbon. Pursuant to an applica¬ 
tion under the Fédéral Open-Space Land Program, 42 
U.S.C. 1500a(a), the Department of Housing and Urban 
Development reimbursed the City in January, 1967 for 
the maximum amount permitted, 50 per cent, or 
$750,000.00, of the purchase price. The State of Connec¬ 
ticut, under a similar open-space program, also reim¬ 
bursed the City for 25 per cent of the cost, or$375,000.00, 
leaving the City to absorb the remaining 25 per cent. 

Although there is evidence in the administrative rec¬ 
ord (Doc. 11) that conversion plans were made even be- 
fore the open-space land was purchased, in late 1967 the 
City of Norwalk formally initiated plans to withdraw 57 
acres of this property from its open-space désignation 
and dedication, in order that this acreage could be used 
as part of the proposed campus site of the Norwalk Com¬ 
munity College, a régional, two-year State college, the 
location of which in Norwalk was a source of some pride 
to the reigning city administration. 




However, due to the statutory restrictions which came 
with the fédéral funds, the land could not be converted to 
other uses by the City or State, without the express ap- 
proval of the Secretary of Housing and Urban Develop¬ 
ment. Section 1500c provided, at ail times relevant to 
this case, as follows: 

No open-space land for the acquisition of which a 
grant has been made under this Chapter shall, with¬ 
out the approval of the Secretary, be converted to 
uses other than those originally approved by him. 
The Secretary shall approve no conversion of land 
from open-space use unless he finds (1) that such 
conversion is essential to the orderly development 
and growth of the urban area involved and (2) it is in 
accord witii the then applicable comprehensive 
plan, meeting criteria established by him. The 
Secretary shall approve any such conversion only 
upon such conditions as he deems necessary (3) to 
assure the substitution of other open-space land of 
at least equal fair market value and (4) of as nearly 
as feasible équivalent usefulness and location. (Em- 
phasis and numbers added.) 

The City, therefore, in an attempt to fulfill the condi¬ 
tion of the statute, applied to HUD to substitute 29.9 
acres of other recently acquired city property, commonly 
known as the Taylor Farm, for the 57 acres which it 
wished to withdraw from the open-space property of the 
Gallaher Estate. During the pendency of its conversion- 
substitution application to HUD, the City dropped 14 
acres of the Gallaher property from its conversion re- 
quest. 

Pursuant to the modified application, on November 10, 
1969, HUD Secretary George Romney approved the con¬ 
version of 43 acres of the open-space land in the Gallaher 
Estate property for the requested community college 
purpose and also approved the substitution therefor of 
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the 29.9 acres of the Taylor Farm, which was located ap- 
proximately 6 miles from the open-space land of the 
Gallaher Estate (Doc. 11). At the time of his approval of 
the conversion-substitution, the Secretary made no for¬ 
mai findings whatsoever. 

The plaintiffs, as persons aggrieved by the Secretary’s 
approval of the conversion-substitution, brought this 
action based on the (summarized) daims that (1) Secre¬ 
tary Romney did not personally make the four détermi¬ 
nations required by Section 1500c prior to approval of 
the conversion-substitution; (2) that he did not consider 
the relevant factors when making his decision, and (3) 
that his decision in approving the conversion-substitu¬ 
tion was therefore arbitrary, capricious, an abuse of dis¬ 
crétion and not in accordance with the applicable law as 
set forth in Section 1500c. 

District Court Proceedings 

The significant developments in the District Court pri¬ 
or to, and subséquent to, the first appeal in this case re- 
volved around the sufficiency of the administrative rec¬ 
ord to support the conversion-substitution decision of 
the Secretary, since the suffîciency of the record was the 
central issue in the repeated Motions for Summary Judg- 
ment of the fédéral défendants. In addition, there was 
some re-alignment of parties when then HUD Secretary, 
George Romney, was joined as a party défendant on Jan- 
uary 8,1971 and the United States and the State of Con¬ 
necticut were dropped as parties on May 25,1971. (Docs. 
29-31.) The District Court had previously granted the 
application of twenty-two other adjacent property own- 
ers to intervene in the action as additional plaintiffs. 

The District Court twice (May 25,1971 and October 7, 
1971) reserved decision on the fédéral defendant’s initial 
Motion for Summary Judgment and finally denied the 
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motion on November 24, 1971 (Doc. 38). on the ground 
that the administrative record and the documentary 
évidence filed by the fédéral défendant left in doubt 
whether the Secretary had made the déterminations re- 
quired under Section 1500c. In order to remedy the pat¬ 
ent defects of the administrative record (Doc. 38, p. 6), 
and at the express suggestion of the District Court (I^. 
38, p. 7), the fédéral défendant on January 24,1972 filed 
what were purported to be the formai findings of 
Secretary Romney when he made his decision of Novem¬ 
ber 10,1969. These findings, entitled “Détermination of 
the Secretary Upon Application for Conversion of Open- 
Space Land", were dated January 11, 1972, some 26 
months after the actual decision and were fUed with yet 
another renewed Motion for Summary Judgment (Doc. 
39). 

In response to the filing of the Secretary s Détermi¬ 
nation”. the plaintiffs noticed the déposition of the Secre¬ 
tary, which notice resulted in a Motion for Protective 
Order filed by counsel for Secretary Romney. The City 
of Norwalk aiso moved for summary judgment, relying 
completely or. the fédéral defendant’s motion and 
supporting d'jcumentary evidence. O ver the formai 
objections of the plaintiffs, the District Court heard ar¬ 
guments on both the Motion for Protective Order and 
the Motions for Summary Judgment on April 10, 1972 
and in its decision of May 2, 1972 (Doc. 44), the District 
Court granted ail tnree motions of the défendants and 
entered final judgment in favor of the défendants on 
June 14, 1972. See Schicke v. United Sûtes, 346 F. 
Supp. 417 (D. Conn. 1972). 

First Appeal 

The plaintiffs appealed from the decision of the Dis¬ 
trict Court, which appeal was argued before this Court 
(Lumbard, Smith and Mansfield, Js.) on December 8, 



197^ and decided on Febmary 20,1973. Schicke v. Rom- 
ney. 474 F.2d 309 (2nd Cir. 1973). 

In ils decision this Court reversed and remanded the 
case to the District Court based on one fondamental de- 
fect in the case of the fédéral défendant — that the ad¬ 
ministrative record failed to show that the Secretary had 
foUowed the mandate of Section 1500c in certifying that 
the conversion-substitution was consistent with any 
comprehensive plan which the City of Norwalk might 
hâve had at the time. Schicke v. Romney, supra, at 315. 
This Court therefore directed the District Court, on re- 
mand, to détermine whether the Secretary had complied 
with the statutory mandate with respect to the local 
comprehensive plan. Id., at 319. This Court added that it 
saw no objection to the plaintiffs taking the déposition of 
the Secretary if that was found necessary to détermine 
whether the Secretary had obeyed the statute regarding 
the comprehensive plan. Id. 

District Court Proceedings After Remaud 

FoUowing remand, the plaintiffs proceeded to pursue 
the reasonable discovery to which this Court held they 
were entitled. Schicke v. Riunney, supra, at 319. On 
April 5,1973, the plaintiffs again fîled notice of their in¬ 
tention to déposé former Secretary Romney and fîled 
lengthy interrogatories directed both to former Secre¬ 
tary Romney and the City of Norwalk, which was also re- 
quested to produce certain documents. (Docs. 52, 55, 54 
and 56, respectively.) The fédéral govemment countered 
with a Motion to Substitute the new Secretary of Hous- 
ing and Urban Development, James T. Lynn, for former 
Secretary Romney, who had resigned his position during 
the pendency of the fîrst appeal. The District Court de- 
nied the request for substitution, but merely added Sec¬ 
retary Lynn as a party on May 8, 1973. (Doc. 58.) 
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On May 18,1973, before complying with the outstand- 
ing interrogatories fUed by the plaintiffs, the fédéral de- 
fendant filed a third Motion for Summary Judgment and 
a Motion for Protective Order, to stay ail discovery di- 
rected towards former Secretary Romney (Doc. M). 
These motions were supported by an affidavit by a hith- 
erto unknown and unmentioned HUD official, one Ber¬ 
nard I. Levine, who claimed to hâve been the Assistant 
Director for Planning for the New York régional office of 
HUD in 1968 and 1969, as well as by certain exhibits 
' (Doc. 61 and Exhibits A-D, I-III). 

In order to prevent the fédéral government from by- 
passing discovery once again, the plaintiffs moved for an 
order compelling Secretary Romney to comply with the 
filed interrogatories and also fîled a formai stotement, 
affi davit and memoraiiUum of law in opposition to the 
fédéral defendant’s motions (Docs. 62,63). At the motion 
calendar of May 29,1973, the District Court ordered the 
défendants to answer the plaintiffs’ pending interroga¬ 
tories and took no action on the fédéral défendant s 
Motion for Summary Judgment. 

On August 31,1973, the fédéral défendant finally filed 
the answers to the plaintiffs’ interrogatories (Doc. 64) 
and on October 5,1973, the fédéral défendant filed a Sup¬ 
plémentai Affidavit of Bernard I, Levine (Doc. 61). The 
City of Norwalk filed its answers to the interrogatories 
directed to it on October 26, 1973 (Doc. 67). Due to the 
inconclusive nature of the answers to the interrogato¬ 
ries. the plaintiffs once again noticed the déposition of 
Secretary Romney, this time for January 18, 1974. 

In response, the fédéral défendant re-claimed his Mo¬ 
tion for Summary Judgment and Motion for Protective 
Order on January 9, 1974. The plaintiffs on January 24, 
1974 filed their own Motion for Summary Judgment 
(Doc. 71) on the grounds that the documenUry evidence 
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fUed to date demonstrated that there was no question of 
fact that former Secretary Romney failed to comply with 
the statutory mandate of Section 1500c with respect to 
the comprehensive plan détermination and in fact made 
no such détermination when he approved the conversion- 
substitution on November 10, 1969. 

The plaintiffs also moved again for an order compelling 
the attendance of Secretary Ronmey for a déposition at a 
date, time and place to be mutually agreed upon by coun- 
sel (Doc. 71), and further moved to stay proceedings 
(Doc. 72) on the fédéral defendant’s Motion for Summary 
Judgment and Motion for Protective Order until after 
the déposition of former Secretary Romney was taken. 

After the Gling of briefs and an abbreviated argument 
on the cross motions for summary judgment, the District 
Court (Blumenfeld, C.J.) by a Mémorandum of Decision 
of March 26,1974 (Doc. 73) entered judgment for ail de- 
fendants, apparently in response to the Motion for Sum¬ 
mary Judgment fîled only by the fédéral défendant, the 
présent Secretary, James T. Lynn. The Court did not 
rule, nor even comment on the varions motions of the 
plaintiffs. The decision of the District Court was appar¬ 
ently based on its opinion (Doc. 73, p. 9) that “there was 
ample basis for the détermination of the Secretary (Rom¬ 
ney) that Norwalk did hâve a ‘comprehensive plan’ and 
that the ‘package’ which was in the record before him 
adequately disclosed it” and therefore held, at p. 10 of its 
mémorandum, “that in approving the City of Norwalk’s 
application for conversion of the open-space land which is 
the subject matt'îr of this action, the Secretary had 
before him ample evidence that the conversion was in ac¬ 
cord with Norwalk’s comprehensive plan.’’ 

ARGUMENT 

I. The District Court Erred In Entering Summary Judg- 



10 


ment On The Ground That There Was No Question Of 
Material Fact That There Was Ample Evidence In The 
Administrative Record Before Secretary Ronmey Re- 
garding The Comprehensive Plan. 

As noted, the basis for the District Court entering 
summary judgment was the finding that Norwalk did 
hâve a sériés of documents which constituted the re- 
quired comprehensive plan and that this plan was ade- 
quately disclosed in the administrative record and there- 
fore Secretary Romney had before him ample evidence 
that the conversion was in accord with this comprehen¬ 
sive plan. Mémorandum of Decision (Doc. 73), at pp. 9- 
10. The District Court obviously made this détermina¬ 
tion based on the original Affidavit of Bernard I. Levine 
(Doc. 61), dated April 18, 1973, and the exhibits filed 
therewith on May 18, 1973 (Exhibits A-D, I-III), as well 
as the Supplémentai Affidavit of Bernard I. Levine (Doc. 
61), dated September 17, 1973 and filed on October 5, 
1973. Id. 

It is necessary to stress that Secretary Romney’s deci¬ 
sion approving the conversion-substitution was dated 
November 10, 1969. (This “decision” consisted of the 
Secretary merely signing a Mémorandum from Samuel 
C. Jackson, dated October 10, 1969, contained in 
Document 11 of the Record.) It should also be noted that 
the alleged formai findings of Secretary Romney, pre- 
pared as a resuit of this litigation, are contained in his 
“Détermination” (Doc. 39), which is dated January 11, 
1972. In other words, the actual decision was dated 
November 10, 1969, the ex post facto formai findings in 
the “Détermination”, which this Court found insufficient 
regarding the comprehensive plan, ScUcke v. Romney, 
-jupra, at 317, were dated January 11, 1972, more than 
two years after the decision, and the affidavits of Ber¬ 
nard I. Levine were dated April 18, 1973 and September 
17, 1973, almost four years after the decision. 
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At the outset, therefore, the plaintiffs submit that the 
actions of the Department of Housing and Urban Devel¬ 
opment constitute a flagrant example of ex post facto 
amendment of an administrative record by a sériés of 
“post hoc rationalizations”, after the actual decision of 
November 10,1969. Such “post hoc rationalizations" are 
highly suspect and traditionally hâve been found to be an 
inadéquate basis for review by the courts. Citizens to 
Préservé Overton Park, Inc. v. Volpe, 401 U.S. 402, 419 
(1971), hereinafter Overton Park. Such rationalizations 
are obviously suspect because, by their very untimeli- 
ness, they are the product of something far less than to¬ 
tal recall of the facts and considérations at the time of the 
decision in question. “Agency Fact-Finding Under the 
Open-Space Land Program — Schkke v. Romney,” 
Second Circuit Review, 40 Brooklyn L. Rev. 857, at 865 
(1974), hereinafter Second Circuit Review, Brooklyn L. 
Rev. One other fact must be stressed at this juncture — 
that under Section 1500c only the Secretary of Housing 
and Urban Development was delegated the authority by 
Congress to make the finding that a proposed conversion 
was in accord with the applicable comprehensive plan 
and that only the Secretary had the authority to ulti- 
mately approve any conversion. As this Court has 
stated, the Secretary was obliged personally to approve 
this conversion under the statutory language. ScÜ^e v. 
Roniney, supra, at 314; 42 U.S.C. 1500c; see 31 Fed. 
Reg. 7358 (1966); see also Affidavit of Dwight F. Rettie, 
dated October 5, 1970, Par. 3, (Doc. 10). 

This Court has previously decided that the administra¬ 
tive record, including the items relied upon by the Secre¬ 
tary in his “Détermination” of January 11, 1972, and 
the “Détermination” itself, were insufficient to uphold 
the decision that the conversion-substitution was in ac¬ 
cord with the applicable comprehensive plan. Schicke v. 
Romney, supra, at 315, 317, 319. 
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Therefore, the crucial question is whether the affida¬ 
vits and accompanying exhibits of Bernard I. Levine, the 
veracity of which is not conceded, filed almost four years 
after the decision, are to be permitted to fUl the complété 
void in the administrative record and in the Secretary’s 
potential knowledge at the time he made his decision. 
The plaintiffs submit that commun sense, justice and the 
law require that these “post hoc rationalizations” should 
not be accorded such a rétroactive effect. The basis for 
this contention is simply that it is patently impossible for 
the sole decision maker, Secretary Romney, to hâve 
made a non-arbitrary decision on the comprehensive 
plan aspect, when the administrative record before him 
was silent on the matter and when therefore it was im¬ 
possible for him to hâve any knowledge of what Mr. 
Levine daims, almost four years later, to hâve done re- 
garding the comprehensive plan requirements. There¬ 
fore, the plaintiffs respectfuÜy submit that the District 
Court erred in finding that the affidavits of Mr. Levine 
indicated that Secretary Romney had ample evidence be¬ 
fore him when he decided, since none of the information 
in the affidavits was shown to hâve been known by the 
Secretary and furthermore, since the conclusory, pass- 
ing references to the comprehensive plan in the adminis¬ 
trative record hâve already been held to be insufficient 
to support the decision on the comprehensive plan by 
this Court. Schicke v. Romney, supra, at 315, 317. 

The daims contained in the affidavits of Mr. Levine 
that he made an investigation of the purported compre¬ 
hensive plan and found it in accordance with the conver¬ 
sion application are distinguishable from the dicta of this 
Court requiring, at least, members of the department to 
be thoroughly familiar with the comprehensive plan. 
Schicke v. Romney, supra, at 316,317. While Mr. Levine 
daims to hâve made the required study of the compre¬ 
hensive plan, it was still incombent on Secretary Rom¬ 
ney to hâve considered the résulta of Mr. Levine’s alleged 
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study in reaching his decision. It foUows, therefore, that 
before Secretary Romney could hâve reached his deci¬ 
sion on the comprehensive plan aspect, it was necessary 
for the information to hâve been brought to his atten¬ 
tion. The affidavits of Mr. Levine do not show that this 
alleged study was ever brought to the attention of the 
Secretary, before he made his decision. Thus, the 
alleged study of the purported comprehensive plan by 
employées, including Mr. Levine, is meaningless, smce 
there is nothing in the record to indicate that Secretmy 
Romney had any knowledge of this study, not even m his 
ex post facto findings filed iu January, 1972. 

The plaintiffs submit that on the remand they had the 
right to trial on the issues of whether the requisite com¬ 
prehensive plan did exist before the Secretary’s deci¬ 
sion, whether the purported comprehensive plan was 
sufficiently brought to the attention of Secretary 
Romney and ultimately whether sufficient evidence ex- 
isted to show that Secretary Romney could hâve reason- 
ably found that the conversion-substitution was m ac¬ 
cordance with the comprehensive plan. 


As noted previously, the Suprême Court has recently 
once again criticized the use of post hoc rationalizations 
contained in litigation affidavits, OvertonPark, supra, at 
419, relying on the estabUshed law regardmg such ra¬ 
tionalizations as contained in such cases as BurUi^n 
Truck Lines, Inc. v. United States, 371 U.S. 156 (1962) m 
which the Court stated the following, at 168-69: 

The courts may not accept appellate counsel’s 
post hoc raUonalizations for agency action; the rule 
in Chenery (S.E.C. v. Chenery Corp., 332 U.S. 194, 
196 (1947) requires that an agency’s discretionary 
order be upheld, if at ail, on the same basis articu- 
Uted in the order hy the agency itself... (Emphasis 
added.) 




Furthermore, as the Court held in Overton Park, 
supra, at 419-420, such post hoc affidavits clearly do not 
constitute the administrative record, but it is only the 
“full administrative record that was before the Secretary 
at the time he made his decision” which must be re¬ 
vie wed. 

To the plaintiff, it is obvious that the complété silence 
in the administrative record on the comprehensive plan 
détermination, followed by the subséquent daims of 
Mr. Levine in his affidavits, indicates that Secretary 
Romney did not follow the statutory mandate of Section 
1500c regarding the comprehensive plan. The Circuit 
Court of Appeals for the Tenth Circuit has expressly crit- 
icized the use of affidavits, as in the présent case, if such 
affidavits daim to add significant, new material evidence 
regarding an administrative decision. In Garvey v. 
Freedman, 397 F.2d 600, 610-611 (1968), the Court 
stated: 

Discrcpancies between administrative record 
facts and the affidavit addenda on judicial review, if 
indeed there be such, may very well support the 
contention that the administrative déterminations 
were not made in conformity with the régulations 
erected for the purpose of insuring due process. 
Moreover, factud déterminations are not final and 
conclusive unless relevantly supported by the rec¬ 
ord — an administrative order without factual sup¬ 
port is without due process. (Citation omitted.) 

This not a de novo review. The integrity of the 
administrative process must be judged by what 
took place in the administrative proc»edings as re- 
flected on the administrative record unaided by affi¬ 
davit proof in a reviewing court. (Emphasis added.) 
See N.B.C. v. United States, 319 U.S. 190, 227 
(1943); United States v. Bianchi & Co., 373 U.S. 
709, 720-21 (1963); Tagg Bros. & Moorhead v. 



United Sûtes. 280 U.S. 420, 444 (1930). 


It would be amusing if it were not so serious, that the 
fédéral défendant could not even incorporate ail of the 
post hoc rationalizations in the first affidavit of Mr. 
Levine, but was required to file a supplémentai affidavit 
some five months later, in order to attempt to further ra- 
tionalize and justify the decision at issue. 

Based on the facts in this case, as well as the authority 
cited, the plaintiffs re-submit that the post hoc affidavits 
of Bernard I. Levine cannot be allowed to retroactively 
amend the administrative record and the Secretary’s 
lack of knowledge of the comprehensive plan. 

The foregoing arguments and authority apply with 
equal force and effect to the preliminary finding of the 
District Court that the City of Norwalk did hâve a com¬ 
prehensive plan which met the requirements of Section 
1500c, which plan the District Court held was “adequate- 
ly disclosed” in the administrative record. Mémorandum 
of Decision (Doc. 73), at p. 9. This Court defined the gen¬ 
eral requirements of such a comprehensive plan, based 
on the legislative history, in its first opinion. Schicke v. 
Romney, supra, at 315-16. The District Court’s finding 
that the comprehensive plan was “adequately disclosed" 
in the administrative record is completely contrary to 
the holding of this Court following its inspection of the 
administrative record, Schicke v. Romney, supra, at 
317: 


Nowhere in the documents submitted to the Dis¬ 
trict Court is there a copy of any comprehensive 
plan, a statement of what the plan contains, or a réf¬ 
érencé to where it is to be found. 

This Court further held, at 317, that without the com¬ 
prehensive plan itself and “the Secretary’s detailed 
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findings with respect to it,” it was unable to décidé 
whether Norwalk even had a plan which fulfilled the re- 
quirements of the statute. The plaintiffs submit that Mr. 
Levine’s affidavits and exhibits do not meet the condi¬ 
tions set by this Court, since they attempt to retroac- 
tively amend the administrative record and since they do 
not contain the Secretary’s detailed findings on the com¬ 
préhensive plan. In the answers of the fédéral défendant 
to the plaintiffs’ interrogatories (Doc. 64), it was ex- 
pressly admitted in Answer l(c) that “Secretary Romney 
did not personally inspect any of the documents” subse- 
quently alleged to comprise the comprehensive plan. It 
should further be noted that in none of the answers to 
the interrogatories is it claimed that Secretary Romney 
ever had any personal knowledge of the comprehensive 
plan whatsoever. 

Once again, therefore, the plaintiffs submit that the 
affidavits and exhibits filed by Bernard I. Levine cannot 
be permitted to retroactively construct a comprehensive 
plan in the administrative record which existed on 
November 10, 1969, when the Secretary approved the 
conversion-substitution, nor can they retroactively give 
the Secretary knowledge that he did not hâve and had no 
way of having regarding the comprehensive plan. Thus, 
whether the documents filed in May of 1973 did consti- 
tute a proper comprehensive plan is irrelevant to the 
adequacy of the Secretary’s decision, since neither the 
documents nor any explanation of the alleged plan were 
présent in the administrative record or known by Secre¬ 
tary Romney when he made his decision on November 
10, 1969. 

Therefore, based on ail of the foregoing facts, argu¬ 
ments and authority, the plaintiffs respectively submit 
that the District Court erred in finding that there was 
ample evidence in the administrative record, when Sec¬ 
retary Romney decided, that there was a proper com- 





prehensive plan and that the conversion was in accord 
with such pian. Based on this contention, the plaintiffs 
therefore respectfully submit that the District Court 
erred in enterliig summary judgment in favor of the féd¬ 
éral défendant. 

n. The District Court Erred In Failing To Find There 
Was No Question Of Fact That Secretary Romney Faüed 
To FoUow The SUtutory Mandate And Therefore Erred 
In Not Entering Sununary Judgment In Favor Of The 
Plaintiffs. 

The proper standard of review for informai agency ac¬ 
tions, such as the présent decision of Secretary Romney, 
was set forth by the Suprême Court in the Overton Park 
case, supra, 401 U.S. 402,415-16 (1971). This standard of 
review is based on Section 706 of the Administrative 
Procedure Act (5 U.S.C. 706, 1964 ed., Supp. V), which 
requires the reviewing court to engage in a substantial 
inquiry, which in the présent case required the District 
Court to conduct a thorough, probing, in-depth review of 
Secretary Romney’s decision. Id., also Scfalcke v. Rom- 
ney, supra, at 315. Even if it is found that the Secre- 
tary’s action was within the scope of his statutory au- 
thority. Section 706 (2) (A) requires the reviewing court 
to make a finding that the actual choice made was not 
“arbitrary, capricious, an abuse of disci^tion, or other- 
wise not in accordance with the law.” To make this find¬ 
ing one must consider whether the decision was the re¬ 
suit of a complété considération of the relevant factors, 
based on the full administrative record which was before 
the Secretary and from which his decision was made. 
This Court, in the previous appeal, adopted the stand¬ 
ards of Overton Park and held that those standards were 
applicable to this case. Schicke v. Romney, supra, at 315. 

The plaintiffs submit, therefore, that under the appli¬ 
cable standard of review, it was impossible for the Dis- 
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trict Court to hâve found that Secretary Romney consid- 
ered the relevant factors regarding the comprehensive 
plan, since it is undisputed that the record was devoid of 
any meaningful discussion of the comprehensive plan and 
since it is admitted that Secretary Romney had no Per¬ 
sonal knowledge of the comprehensive plan. Although de 
novo review is not authorized under the standard of re¬ 
view set forth in Overton Park, Schicke v. Romney, 
supra, at 315, the plaintiffs respectfully submit that the 
District Court actually engaged in de novo review since 
it read the affidavits of Mr. Levine, which were fîled al- 
most four years after the decision, as if ail of the informa¬ 
tion contained therein was actually before the Secretary 
when he decided. This, in effect, amounted to the substi¬ 
tution of the District Court’s judgment for the judgment 
required of Secretary Romney. In other words, the Dis¬ 
trict Court appears to hâve decided that if Secretary 
Romney knew about the information in Mr. Levine’s affi¬ 
davits, he certainly would hâve decided that the conver¬ 
sion was in accord with the comprehensive plan. 

The plaintiffs submit that the District Court, pursuant 
to Section 706 (2) (A) should hâve held the Secretary’s 
action “unlawful” and set it aside, since it was arbitrary 
and not in accordance with Section 1500c. Since the facts 
established that the Secretary did not hâve, nor could 
not hâve had, any knowledge regarding the comprehen¬ 
sive plan, his decision on that aspect must by définition 
hâve been arbitrary, since it was without a rational 
basis, and since the Secretary thus did not foUow the 
mandate of Section 1500c. 

The plaintiffs set forth these contentions in their Mo¬ 
tion for Summary Judgment (Doc. 70) and in their ac- 
companying Mémorandum of Law. Nevertheless, the 
District Court chose to completely disregard the plain¬ 
tiffs’ Motion for Summary Judgment, although the plain¬ 
tiffs now reiterate their contentions that the record of 
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this case conclusively shows that there is no question of 
fact that Secretary Romney failed to follow the mandate 
of the conversion statute with respect to the compréhen¬ 
sive plan détermination. The fact that régional staff em¬ 
ployées now daim to hâve made a detailed study of the 
comprehensive plan does not controvert the fact that 
Secretary Romney had no knowledge of this comprehen¬ 
sive plan when he made his decision. Without such 
knowledge, Secretary Romney clearly violated Section 
1500c and therefore the District Court erred in not i- 
ing that the Secretary’s decisû.n on the comprehensive 
plan was arbitrary, capricious and not in accordance with 
the conversion statute. 

ni. The District Court Erred In Not Permitting The 
Plaintiffs To Déposé Former Secretary Romney And In 
Entering Judgment For AU Défendants. 

As stated, the plaintiffs contend that summary judg¬ 
ment should not hâve been entered in favor of the fédéral 
défendant, but should hâve been entered in favor of the 
plaintiffs. These contentions are, of course, based on the 
factually Sound promise that Secretary Romney did not 
hâve any knowledge, and could not hâve had any knowl¬ 
edge, of the comprehensive plan when he approved the 
conversion-substitution in 19i69. Nevertheless, there ex- 
isted one simple method to establish this promise conclu¬ 
sively — to ask former Secretary Romney, face to face 
at a déposition, about his knowledge of the comprehen¬ 
sive plan on November 10, 1969. 

In its previous opinion remanding this case to the Dis¬ 
trict Court, this Court saw “no objection to plaintiffs’ de- 
posing the Secretary if that should be necessary to a dé¬ 
termination of whether the Secretary obeyed the statu- 
tory mandate concerning the comprehensive plan.” 
Schicke v. Romney, supra, at 319. The plaintiffs, of 
course, contend that this déposition was absolutely nec- 
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essary for a proper détermination by the District Court, 
but although they attempted to déposé former Secretary 
on three separate occasions during the remand proceed- 
ings (Doc. 52, 62 and 71), these attempts were basically 
ignored by both the défendants and the District Court. 
Only by taking former Secretary Romney's déposition 
could there hâve been the "fuU inquiry,” required by this 
Court, “to ascertain the basis of the Secretary’s action 
with reference to any comprehensive plan.” Id. 

There is ample authority, to support this Court’s ex¬ 
press direction permitting the District Court to allow the 
plaintif fs to déposé former Secretary Romney. As in the 
supporting authorities, it was required that former 
Secretary Romney be deposed, since he was personally 
required under Section ISOOc to décidé the conversion- 
substitution application and especially since he did not 
commit his decision to writing at the time. See Overton 
Park, supra, at 420; Citizens to Preserve Overton Park, 
Inc. V. Volpe, 335 F. Supp. 873, 877 (W.D. Tenu. 1972); 
D.C. Fed. of Civk Associations, Inc. v. Volpe, 316 F. 
Supp. 754, 760-61, n.l2 (D.D.C. 1970); United Sûtes v. 
Northside Realty Association, 324 F. Supp. 287 (N.D. 
Ga. 1971). In addition to the above authorities, the fact 
that George Romney was no longer HUD Secretary 
during the remand proceedings presumably would hâve 
made him more available for such a déposition. It should 
be remembered that the plaintiffs were willing to take 
the former Secretary’s déposition at a time and place 
mutually agreed upon by counsel and déponent (Doc. 71). 

Although it can be assumed that HUD would hâve 
probably objected to the plaintiffs seeking to take the 
déposition of Mr. Levine, the plaintiffs did not desire to 
do so, because Secretary Romney was the only author- 
ized decision maker under Section IbOOc and it was his 
knowledge on the comprehensive plan on November 10, 
1969 that was at issue. Furthermore, with respect to 
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Mr. Levine, the plaintiffs submit that they had the right 
to cross-examine him at trial and were not required to 
déposé him. Therefore, the fact that the plaintiffs were 
not able to challenge the affidavits of Mr. Levine, since 
they were denied the opportunity to déposé former Sec- 
retary Romney, should hâve had no significance to the 
District Court. 

The plaintiffs also did not seek to take Mr. Levine s 
déposition because at ail times prior to the entering of 
judgment by the District Court, the plaintiffs believed, 
based on this Court’s opinion, that this time they would 
be allowed to déposé former Secretary Romney. If the 
plaintiffs knew the District Court was going to reject 
that requested right, the plaintiffs might hâve re-consid- 
ered pursuing Mr. Levine for a déposition. Yet, as in his 
self-serving affidavits, the plaintiffs believed his credi- 
bility and testimony could not be conclusively weighed 
and judged by the Court by reading a déposition. 
Therefore, the plaintiffs reiterate their right to 
cross-examine Mr. Levine at trial and attack his testi¬ 
mony at trial, with the distinct possibility of uncovering 
évidence favorable to the plaintiffs and detrimental to 
the défendants regarding the involvement of Secretary 
Romney. 

As the Suprême Court stated in PoDer v. C.B.S., 368 
U.S. 464, 473 (1961): 

We believe that summary procedures should be 
used sparingly in... litigation where motive and in- 
tent play leading rôles, the proof is largely in the 
hands of the (adverse parties), and hostile witnesses 
thicken the plot. It is only when the witnesses are 
présent and subject to cross-examination that their 
credibility and the weight to be given to their testi¬ 
mony can be appraised. Trial by affidavit is no sub- 
stitute for trial by jury, which has long been the 
hallmark of ‘even-handed justice’. 
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Nevertheless, the District Court, Mémorandum of De¬ 
cision (Doc. 73. at p. 10), held that the failure to chal¬ 
lenge Mr. Levine’s affîdavits demonstrated there was no 
question of fact whether Secretary Romney toUowed the 
statute. This finding was contrary to this Court’s holding 
in a similar case, Subin v. tîroldsiniUi. 224 F.2d 753, 
759-60 (2nd Cir. 1955): “An opponent’s failure to file 
counter affidavits does not in this kind of case compel ac¬ 
ceptance as true, facts alleged in movant’s affîdavits.” 
See also plaintiffs’ Opposition to Summary Judgment 
and Opposition Affîdavit (Doc. 63); PoUer v. C.B.S., 368 
U.S. 464, 473 (1%1); Boiant v. Bank of New York. 156 
F.2d 787, 790 (2nd Cir. 1945). In other words, the Dis¬ 
trict Court held that the plaintiffs were fatally preju- 
diced by not challenging the affîdavits of Mr. Devine, al- 
though the Court did not permit the plaintiffs to take 
Secretary Romney’s déposition, which the plaintiffs 
sought as the one conclusive way to oppose and challenge 
the affidavits. 

It should be noted that the District Court never acted 
on the fédéral defendant’s Motion for Protective Order 
to prevent the deposing of former Secretary Romney 
(Doc. 69), nor did the Court act on the plaintiffs’ final mo¬ 
tions to compel the déposition of the former Secretary, 
to default him for failure to appear for his déposition pre- 
viously and to stay ail proceedings until his déposition 
was taken (Docs. 71, 72). The District Court merely ig- 
nored ail of the plaintiffs’ motions, including the Motion 
for Summary Judgment (Doc. 70), and granted the Mo¬ 
tion for Summary Judgment of the fédéral défendant, 
Secretary James T. Lynn. Nevertheless, although only 
Secretary Lynn had moved for summary judgment, the 
District Court entered judgments for all défendants, in¬ 
cluding former Secretary George Romney and the City 
of Norwalk, almost as if the (îourt was entering judg¬ 
ment at the conclusion of a trial. The plaintiffs submit 
that this all-inclusive judgment was erroneous, since 








only Secretary Lynn had moved for suinniary judginent. 
The District Court expressly ?ntered summary judg- 
ment in favor of ail défendants in its J udgment of April 
3,1974 (Doc. 74). There is no authority under Rule 56 of 
the Fédéral Rules of Civil Procedure (F.R.C.P.) ^^at a 
motion for summary j udgment by one party, if granted, 
shall apply to ail similar parties. Since former Secretary 
Romney and the City of Norwalk did not seek judgment. 
the plaintiffs submit it was erroneous for the Court to en¬ 
ter judgment in their behalf. See Rules 54, 58, F.R.C.P. 


CONCLUSION 

In summary and conclusion, the plaintiffs respectfuUy 
submit that the District 0)urt erred in entering judg¬ 
ment for ail défendante, on the basis of the self-servmg 
affidavits of Bernard I. Levine, since the administrative 
record which was before Secretary Romney has already 
been found by this Court to hâve been fataUy süent on 
the vital comprehensive plan aspect and since there has 
been no proof that Secretary Romney had any knowl¬ 
edge of Mr. Levine’s alleged study. 

The plaintiffs also submit that it is abundantly clear 
that Secretary Romney failed to follow the statutory re- 
quirements regarding the comprehensive plan and there- 
fore his décision on that aspect must, by définition, be 
found to hâve been arbitrary, capricious, an abuse of the 
discrétion delegated to him and not in accordance with 
the law. 

Therefore, his action in approving the conversion- 
substitution should hâve been held unlawful and should 
hâve been set aside by the District Court. Summary 
judgment should hâve properly been entered in favor of 
the plaintiffs. 
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Moreover, it is respectfully submitted that the hasty 
and erroneous disposition of the case on remand is fur- 
ther reflected in the refusai of the District Court to order 
the déposition of former Secretary Romney and in enter- 
ing judgment for ail défendants, although only Secretary 
Lynn moved for summary judgment. 

Wherefore, the plaintiffs respectfully request this 
Court to: 

(1) Reverse the summary judgments entered in favor 
cf ail défendants; 

(2) Remand the case to the District Court with the di¬ 
rection that summary judgment be entered in favor of 
the plaintiffs, or, in the alternative, 

(3) Remand the case to the District Court for further 
proceedings, including the taking of the déposition of for¬ 
mer Secretary Romney and trial on the question of the 
comprehensive pbn aspect, if necessary. 


Respectfully Submitted, 

JOHN KEOGH, JR. 

Attorney for 
Plaintiffs-Appellants 

Keogh, Candee & Burkhart 
34 Wall Street 
P.O. Box 126-Belden Station 
Norwalk, Conn. 06852 


(No Appendix is filed per order of this Court, dated June 
25, 1974.) 


















